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Vice Presidential Vacancies: 
Congressional Procedures in the 
Ford and Rockefeller Nominations 



Summary 

Although the Constitution provides that the Vice President succeeds the 
President in cases of removal, death, resignation, or disability, it makes no provision 
for filli ng vacancies in the vice presidency. On sixteen occasions between 1789 and 
1967, the vice presidency was vacant. In eight instances, the Vice President replaced 
a President who had died; in seven, the Vice President died in office; and in one case, 
the incumbent resigned. During these sometimes lengthy periods, the office remained 
vacant, and some other officer served as first in line to the President. Between 1792 
and 1886, the President Pro Tempore of the Senate and the Speaker of the House 
were next in line to succeed the President after the Vice President; between 1886 and 
1947, the persons to succeed were the Secretary of State and other cabinet officers 
in the order in which their departments were created. The Presidential Succession Act 
of 1947 placed the Speaker and President Pro Tempore in first and second place, 
followed by the Cabinet, as before. 

In the post- World War II era, these arrangements were increasingly regarded as 
inadequate, particularly in light of America’s great-power status and the growth of 
world tensions as the Cold War evolved. Most observers believed the nation needed 
a Vice President fully prepared to assume the demands of the presidency at all times. 
The assassination of President John Kennedy in 1963 provided a dramatic catalyst for 
change, helping stimulate congressional approval of an amendment that, among other 
provisions, empowers the President to nominate a Vice President whenever the office 
is vacant, subject to approval by a majority of both houses of Congress. The 25 th 
Amendment became operational in 1967. 

Within a decade, Congress considered two nominees for the vice presidency. 
Both occurred at least indirectly because of the Watergate affair. In 1973, Vice 
President Spiro Agnew resigned as part of a plea bargain to avoid prosecution on 
political corruption charges, and President Richard Nixon nominated House 
Republican Leader Gerald Ford to succeed him. Congressional precedents established 
included the essentially bi-partisan nature of the confirmation process, full utilization 
of the Federal Bureau of Investigation in investigating the nominee’s public life and 
record, and committee assignment to the Committee on Rules and Administration in 
the Senate and the Committee on the Judiciary in the House. Ford was confirmed by 
overwhelming margins in both houses. Less than a year later, Nixon himself resigned 
when it became obvious he would be impeached for his actions in the Watergate 
affair. Ford succeeded to the presidency without incident and nominated Nelson 
Rockefeller for Vice President. Although the Rockefeller nomination was more 
controversial, due to the former Governor’s extremely complex finances and certain 
questionable political practices, he was also confirmed in both houses by comfortable 
majorities. 
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Vice Presidential Vacancies: 
Congressional Procedures in the 
Ford and Rockefeller Nominations 

Introduction 

Throughout most of the nation’s history, there were no constitutional provisions 
to fill vacancies in the office of Vice President of the United States. If a Vice 
President died, resigned, or succeeded to the presidency, the office remained vacant 
until the next election. The 25 th Amendment to the Constitution, ratified in 1967, 
sought to remedy this situation, as well as provide for instances in which the President 
was disabled. Conceived in the wake of President John F. Kennedy’s 1963 
assassination, the amendment addressed several constitutional contingencies related 
to presidential succession and disability not anticipated by the founders. Perhaps chief 
among these was Section 2, which empowers the President to appoint a Vice 
President whenever the office becomes vacant, subject to confirmation by a majority 
vote by both houses of Congress. 

Less than a decade later, the 93 rd Congress was called on to discharge its 
constitutional duty under the amendment when the office of Vice President became 
vacant twice in the course of 10 months. The first vacancy resulted from the 
resignation of Vice President Spiro T. Agnew in 1973, and was followed by the 
nomination and confirmation of Representative Gerald R. Ford as Vice President. 
Less than a year later, Ford himself succeeded to the presidency following President 
Richard M. Nixon’s resignation, after which his own vice-presidential nominee, 
former New Y ork Governor Nelson A. Rockefeller, was confirmed by Congress and 
sworn in, late in 1974. 

Confronted with an entirely novel constitutional and political situation, Congress 
established ground-breaking procedures in its consideration of these two nominations, 
processes that could serve as precedent for future implementation of section two of 
the 25 th Amendment in the event the vice presidency becomes vacant for any reason. 
This report examines constitutional and legislative provisions concerning vacancies 
in the vice presidency in historical context. It also reviews congressional precedents 
and actions on the two occasions Congress has considered and confirmed nominees 
for Vice President. 
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Context: Presidential and Vice Presidential 

Succession 
from 1789 to 1967 

For the first 178 years of government under the Constitution, presidential and 
vice presidential succession was provided for in the nation’s fundamental charter, 
subsequent constitutional amendments, and statute. 

Constitutional Provisions 

The constitution, in Article II, Section 1, Clause 6, requires that: 

In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of Constitutional 
Provisions the said Office, the Same shall devolve on the Vice President, and the 
Congress may by Law provide for the Case of Removal, Death, Resignation or 
Inability, both of the President and Vice President, declaring what Officer shall 
then act as President, and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. 

As with many sections of the Constitution, this clause left certain points unstated. 
Although it provided for cases in which either the presidency or both the presidency 
and vice presidency were vacant, it did not address situations in which only the vice 
presidency was vacant, nor did it provide a mechanism for filling vice presidential 
vacancies. 1 While Article I, Section 3 authorized the Senate to elect a President Pro 
Tempore “in the Absence of the Vice President, or when he shall exercise the Office 
of President of the United States,” presidential succession scholar John Feerick has 
noted that the President Pro Tempore was only to preside over the Senate, was not 
a replacement for the Vice President, and had no place in the order of presidential 
succession. 2 The founders thus made no constitutional provision for filling vacancies 
in the vice presidency. Consequently, whenever the Vice President acceded to the 



1 According to many scholars, this may be due to the fact that the founders envisioned the Vice 
President as only a potential acting President, who acceded to the powers of the Presidency 
temporarily when that office was vacant, and would serve only until a special election was 
arranged by Congress. For a discussion of this point of view, see: Ruth C. Silva, Presidential 
Succession (New York: Greenwood Press, 1968, c. 1951), pp. 4-51. By this reasoning, there 
was no need to replace a Vice President under these circumstances, since he would return to 
his original duties once the presidential vacancy was filled. The first test of this theory came 
in 1841, when William Henry Harrison died and was succeeded by his Vice President, John 
Tyler. Tyler took the presidential oath, and considered himself to have acceded not only to 
the powers and duties, but also the position of President of the United States. After 
considerable debate, both houses of Congress implicitly recognized Tyler’s decision by 
referring to him as “the President (emphasis added) of the United States” ( Congressional 
Globe, vol. X, May 31, June 1, 1841, pp. 3-5). This question was definitively addressed in 
the 25 th Amendment, which is discussed later in this report. 

2 John D. Feerick, From Failing Hands: The Story of Presiden tial Succession (New York: 
Fordham U. Press, 1965), pp. 49-53. 




http://wikileaks.org/wiki/CRS-98-730 



CRS-3 



presidency during this long period in American history, the vice presidency remained 
vacant until the subsequent presidential election. 

Succession Acts of 1792, 1881, and 1947 

The Second Congress exercised its authority to provide for Presidential inability 
or vacancy in the Succession Act of 1792 (1 Stat. 240). Congress examined several 
options, but settled on placing the President Pro Tempore of the Senate and the 
Speaker of the House first and second, respectively, in the line of succession following 
the Vice President. They were to serve only temporarily, however, since the act also 
provided for a special election for President to fill the vacancy, provided it fell before 
the first Wednesday in September in the last full year of a President’s term of office. 3 

President James A. Garfield’s death by assassination led directly to a revised 
succession act. Shot on July 2, 1881, Garfield lingered for 79 days before 
succumbing to his wounds on September 19. Although Vice President Chester A. 
Arthur took office without incident, the fact that the offices of both Speaker of the 
House and President Pro Tempore of the Senate were vacant at the time revealed 
flaws in the 1792 act. 4 In response to concern about the potential for a leadership 
vacuum. Congress passed the Succession Act of 1886 (24 Stat.l) in order to insure 
the line of succession. This legislation transferred succession after the Vice President 
to the Cabinet officers in the chronological order in which their departments had been 
created, provided they had been duly confirmed by the Senate, and were not under 
impeachment by the House. By vesting succession after the Vice President in Cabinet 
members, the act eliminated the special election provision and made it more likely that 
potential presidential successors would be of the same political party as the former 
incumbent. 

The Presidential Succession Act of 1947 (61 Stat. 380) established the order of 
succession after the vice presidency as it still applies. Having just succeeded to office 
on the death of Franklin D. Roosevelt, President Harry Truman in 1945 proposed that 
Congress revise the order of succession, placing the Speaker of the House and the 
President Pro Tempore of the Senate in line behind the Vice President. Truman 
argued that it was more appropriate and democratic to have popularly elected officials 
first in line to succeed, rather than appointed Cabinet officers. Although his proposal 
also provided for special elections to fill any simultaneous vacancy in the presidency 
and vice presidency, Congress passed only its succession aspects. Under the act, the 
Speaker succeeded in the event of vacancies in both the presidency and vice 
presidency, after resigning the speakership and his House seat. If there were no 



3 This timing is explained by the fact that presidential terms ended on March 4 when the 
Succession Act was passed in 1792. Moreover, the act provided only for election of the 
President, since electors cast two non-distinguished votes for President during this period 
(prior to ratification of the 12 th Amendment, which specified separate electoral votes for 
President and Vice President), while the electoral vote runner-up was elected Vice President. 

4 Vacancy in the speakership was due to the fact that the 46 th Congress had expired on March 
4, but the House did not convene in the 47 th Congress until December 1, 1881, as was 
customary at the time. Vacancy in the office of the President Pro Tempore was the result of 
bitter partisan strife in a Senate closely divided between the parties. 
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Speaker, or if the Speaker did not qualify, the President Pro Tempore succeeded, 
provided that he, too, resigned his offices. If there were neither a Speaker nor a 
President Pro Tempore, or if they did not qualify constitutionally, then the Cabinet 
officers would succeed, under the same conditions as applied in the 1886 act. 5 The 
Presidential Succession Act of 1947 remains in force today, although the 25 th 
Amendment renders recourse to the Speaker, the President Pro Tempore, or the 
Cabinet unlikely, except in the event of a catastrophe. 

The 20 th Amendment 

The 20 th Amendment to the Constitution, ratified in 1933, is primarily 
remembered for changing the dates on which a new Congress begins and the President 
and Vice President are inaugurated. However, one of its provisions, Section 3, 
clarified a question of presidential succession by declaring that if the President-elect 
dies before being inaugurated, the Vice President-elect “shall become the President.” 6 

Vice Presidential Succession and Vacancies 
Prior to the 25 th Amendment 

Between 1789 and 1967, the office of Vice President was vacant on no fewer 
than 16 occasions, nearly once every decade. Instances in which a Vice President 
succeeded to the chief executive office on the death of the incumbent President are 
indisputably the best known of these. 7 There have also been eight instances in which 
the office of Vice President was vacated for reasons other than presidential 
succession. In seven of these cases, the incumbent Vice President died of natural 
causes, while in the eighth, he resigned in a dispute with the President. 8 In all 16 



5 Although superseded by the Speaker and President Pro Tempore by the Presidential 
Succession Act, the Cabinet officers retain their places in presidential succession in the 
following order: the secretaries of State, the Treasury, and Defense; the Attorney General; the 
secretaries of the Interior, Agriculture, Commerce, Labor, Health and Human Services, 
Housing and Urban Development, Transportation, Energy, Education, and Veterans Affairs. 

6 The question of just when a person is considered President-elect, whether after the electors 
cast their votes in December, following the popular vote, or only after Congress has counted 
and certified the results the following January 6, was not specifically addressed by the 
Amendment. The balance of scholarly opinion, and the legislative record, however, indicate 
that there is a President-elect once the electoral votes have been cast. 

7 These successions were, in chronological order, 1841: John Tyler, on the death of William 
Henry Harrison; 1850: Millard Fillmore, on the death of Zachary Taylor; 1865: Andrew 
Johnson, on the assassination of Abraham Lincoln; 1881: Chester A. Arthur, on the 
assassination of James A. Garfield; 1901: Theodore Roosevelt, on the assassination of 
William McKinley; 1923: Calvin Coolidge, on the death of Warren G. Harding; 1945: Harry 
S. Truman, on the death of Franklin D. Roosevelt; and 1963: Lyndon B. Johnson, on the 
assassination of John F. Kennedy. 

8 These vacancies, due to death by natural causes, were, in chronological order: 1812, George 
Clinton; 1814, Elbridge Gerry; 1853, William R. King; 1875, Henry Wilson; 1885, Thomas 
A. Hendricks; 1899, Garret A. Hobart; and 1912, James S. Sherman. The single vice 
presidential resignation prior to ratification of the 25 th Amendment was by John C. Calhoun, 
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